No. 02-1674 et al.

IN THE SUPREME COURT OF THE UNITED STATES

SENATOR MITCH McCONNELL et al.,
Appellants,

V.

FEDERAL ELECTION COMMISSION et al.,
Appellees.

On Appeal From The United States
District Court For The District Of Columbia

RESPONSE TO MOTIONS FOR DIVIDED ARGUMENT

In response to the motions for divided argument filed by other
appellants and appellees, seven of the eleven groups of plaintiffs

in this litigation (appellants in No. 02-1674, McConnell v. FEC;

No. 02-1727, RNC v. FEC; No. 02-1733, National Right to Life Comm.

v. FEC; No. 02-1734, ACLU v. FEC; No. 02-1753, California

Democratic Party v. FEC; No. 02-1755, AFL-CIO v. FEC; and No. 02-

1756, Chamber of Commerce v. FEC) come before the Court and state

as follows:

1. The above-listed plaintiffs agree with the defendants
that the Court should allocate two hours in total for oral argument
on the ™“non-federal funds” provision (section 101) and “forced
choice” provision (section 213), and two hours for oral argument on
the remaining provisions of BCRA. We note only that we do not
believe that it is necessary for the Court further to subdivide

argument time 1into additional categories. Such a further
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subdivision would run the risk of allocating excessive time to
certain provisions (such as the 30 minutes proposed for section
213, which the district court unanimously struck down), and
insufficient time to others. Allocating the time in two-hour
blocks will give the Court greater flexibility to focus on issues
of its own choosing.

2. As noted in our motion, bver the last few weeks, counsel
for plaintiffs have consulted with each other in an attempt to
reach agreement on the division of argument time. While some
plaintiffs opted to seek time separately, the great majority of
plaintiffs were able to agree on a global proposal under which four
advocates would address all of the major constitutional issues
presented in this litigation. To the extent that plaintiffs who
have not joined the global proposal have distinctive theories or
claims, they can be sufficiently aired in the briefs on the merits,
as is the ordinary practice in cases in this Court involving large
numbers of parties. For that reason, and for the more detailed

reasons given below, the motions of the Paul, Adams, and NRA

appellants should be denied.

a. Appellants in No. 02-1747, Paul v. FEC, have moved for 20

minutes of argument time. The Paul appellants advance a discrete
theory: namely, that various provigions of BCRA are
unconstitutional because they violate not the First Amendment

freedoms of speech and association, but rather the First Amendment
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freedom of press. The district court, however, dealt summarily
with those claims, holding that, even if the Paul appellants could
properly characterize themselves as members of the “press,” their
Press Clause claims are effectively subsumed within the First
Amendment claims of other plaintiffs because the Press Clause
provides no greater rights than the Speech Clause. See, e.g.,
Supp. App. 10lsa-104sa (Kollar-Kotelly and Leon). Because the
claims of the Paul appellants may readily be resolved on the
briefs, oral argument on those claims is not necessary.

b. Appellants in No. 02-1740, Adams v. FEC, have moved for

15 minutes of argument time. The Adams appellants challenge
various provisions of BCRA that increase contribution limits, on
the theory that higher limits discriminate against poor voters and
candidates and thereby violate the equal protection component of
the Fifth Amendment. The district court summarily disposed of
thesé claims on the ground that the Adams appellants lacked

standing to pursue them. See Supp. App. 8sa (per curiam); id. at

472sa-475sa (Henderson). The claims of the Adams appellants may
also be readily resolved on the briefs, without resort to oral

argument.

c. Appellants in No. 02-1675, NRA v. FEC, have moved for

half of the argument time allotted to Title II of BCRA, including
BCRA"s “electioneering communications” provisions (the only

provisions they challenge). Although the NRA appellants have
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claimed that they have advanced “at least four First Amendment
arguments” not made by any other plaintiff, NRA Mot. for Divided
Argument 2, we respectfully disagree. With respect to most of the
NRA appellants’ challenge, to the extent that the NRA constitutes
an MCFL corporation, defendants have effectively conceded that the
NRA would not be subject to BCRA’s “electioneering communications”
provisions, as the NRA itself acknowledges. See NRA Mot. for
Divided Argument 5 n.2. To the extent that the NRA is found not to
meet the specific requirements for an MCFL corporation -- either
because it engages in business activities or because it receives
some funds from corporate sources -- it is no different from some
of the above-listed plaintiffs. Indeed, the NRA appellants are
similarly situated to, and advance positions consistent with those
advanced by, the American Civil Liberties Union and the National
Right to Life Committee, two of the Nation’s most prominent non-
profit advocacy groups (which are among the plaintiffs that join
the global proposal). The NRA appellants’ only truly distinctive
argument 1is their equal protection challenge to the statutory
exception for news stories and editorials, which is fully addressed
in their merits brief. See NRA Br. 44-50. In sum, therefore, any
“divergences” of interest between the NRA appellants and other
plaintiffs are insufficiently substantial to merit separate

argument time.

3. The Echols appellees in No. 02-1676, FEC wv. McConnell,
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have also requested 10 minutes of oral argument time to address the
“minors” provision, which the district court unanimously
invalidated.” Should the Court conclude that their request should
be'granted, the Court should allot additional time to accommodate
it. As we noted in our motion, the allocation of a modest amount
of additional time would be consistent with the model of Buckley v.

Valeo, 424 U.S. 1 (1976).

4, In Buckley, the Court allowed seven lawyers to argue --
four on one side, and three on the other. A similar number of

advocates 1is entirely appropriate in this case. The Court would be
disserved if oral argument in this case were to be turned into an
“open microphone” session, with a parade of advocates presenting
duplicative or unnecessary argument. For that reason, and for the

other reasons stated herein, the motions of the Paul, Adams, and

NRA appellants should be denied.

" As noted in our motion, appellants in No. 02-1733, National Right
to Life Comm. v. FEC, support the request.
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