I INTRODUCTION OF CALIFOkNIA PARTY PLAINTIFFS

Plaintiffs’ opening briefs demonstrate that the scope of Title I of BCRA creates "a realistic
danger that the statute itself will significantly compromise recognized First Amendment
protections,"” gnd is therefore substantially overbroad. New York State Club Ass’n, Inc. v. City of
New York, 487 U.S. 1, 11 (1988). Defendants have, in fact, made little factual effort to refute
Plaintiffs’ claims that BCRA prohibits or significantly restricts an extremely wide range of lawful
conduct. To take but a few examples: it directly restricts state arid local parties from spending
funds lawfully raised under state law on activities lawful under stgte law; it prphibits state and local
parties from jointly engaging in activities to raise funds lawful under state law, or from transferring
those funds internally to reflect their collective priorities; and it restricts state and local parties from
engaging in expressive cbnduct in support of state or local candidates or ballot measures completely
unrelated to federal candidates.

In addition, BCRA has a chilling effect on many more lawful activities simply by virtue of
its failure to define several of the operative words and phrases. In many instances, Defendants’
response is simply to assert that. Plaintiffs can request Advisory Opinions from the FEC to resolve
questions about the application of the statute to a range of protected communications.'

Tile restrictions of Title I are not tailored in any attempt to protect constitutionally protected
activities; rather, they reﬂécf an effort to eradicate all poséible "loopholes" -- both real and
perceived, actual and potential. There is no apparent recbgﬁition that many of these "loopholes"” are
the product of careful balances wrought by the Constitution in the first instance, and by careful

judicial interpretation in more recent years. Of course, among the most significant of these are the

! See, e.g., Br. 95 (definition of "entity, directly or mdirectly..‘..controlled by a national
committee™), 114 (definition of "support," "promoted," or "oppose"), 115 (definition of "generic
campaign activity"), and 120-21 (definition of "solicit" and "direct" regarding tax-exempt organizations).
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constitﬁtional "loopholes" that allows the states to govern themselves and the elections of their
representatives, and the "loopholes" created by the constitutional guarantees of free speech and
association.

While Congress may take appropriate action to address a demonstrated harm, the burden is
on the government to clearly and fairly articulate the harm. Instead, Defendants and Intervenors
have substituted hyperbole, opinion and innuendo for fact in an effort to‘ salvage the provisions of a
statute that is fundamentally at odds with some of our most cherished traditions. To read
Defendants’ briefs, one could only conclude that our elected officials are accountable only to
special interests; that the political parties are little more than money-launderers and facilitators; and
that the only value recognized in politics today is a cynical kind of "what have you done for me
lately?" Although Defendants have admitted that they know of no instances of actual corruption,
their briefs aré filled with the kind ‘of unproven opinion and speculation that our judicial system
was designed to prevent.

Plaintiffs have a different perspective. They see a political syétem in which differing views
are strongly -- even passionately - held. Year in and year out, the participants in that system try to
figure out ways to get their message across to the largest number of people in the most effective
ways. Many contribute time, money and resources in the hope that their message finds fruition in
- public policy. %

Elected public officials are the most visible participants in this system, but their election is

2 The California parties concur in the observations of other Plaintiffs that in a disturbing number
* of instances, Defendants’ and Intervenors’ briefs unabashedly mischaracterize the provisions of BCRA
or other relevant law, and make allegations unsupported by factual data or in which the citation provided
does not in any way support the proposition for which it is identified. Moreover, both Defendants and
Intervenors freely rely upon opinions of either individuals or self-styled "experts" for legal and factual
conclusions that they have no demonstrated basis for making, and the acceptance of which runs contrary
to normally accepted rules of evidence.
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most often the culmination of the collective efforts of active party organizations. Since the process
is a quintessentially open and public one, the candidates and parties find themselves involved to
varying degrees with like-minded ideological groups and, yes, even persons with narrow self-
interests. In a democracy, the decision-making of those public officials will necessarily be subject
to support, criticism and pressures from many quarters. It is neither possible, nor desirable, to

. prevent this.

As has been said many tinies, the parties’ candidates are its "standard-bearers," and they
share, reflect and advance the pafties’ goals in the political process -- goals that are clearly broader
than their own electoral victories. It is freely admitted in both the Defendants’ and Intervenors’
briefs that the participants in this process have acted "legally" -- although that term is curiously
used as a sort of indictment, reﬂe.cting the view that compliance with the law is nothing but yet
another way of exploiting available "loopholes.” |

Again, all this is not to say that Congress could not appropriately conclude tha;t the
existence of some disproportionately large _contributors might have an unhealthy effect upon the
process of electing federal officials. However BCRA, and in particular Title I, is not limited to
addressing this identified "harm." In the name of restoring FECA'’s regulatory scheme, BCRA
impaﬁs the ability of the parties to function cohesively, and attempts to restrict campaign spending
in absolute terms by extending the limitations on federal contributions to virtually all electoral
activity. In so doing, it rides roughshod over state laws regulating their own elections, and makes it
uhlawful to use contributions specifically made lawful by the states, even where the use of those
contributions is not demonstrably reléted toa federél candidate or, indeed, any caﬁdidate. Itis
because BCRA directly restricts such a broad range of lawful activity that a facial challenge is not

only appropriate, but compélling.
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1L DEFENDANTS HAVE MISCHARACTERIZED BOTH THE "PROBLEM" AND
THE IMPACT OF BCRA UPON STATE AND LOCAL POLITICAL PARTIES

A. Defendants Have Not Demonstrated A State Soft Money Problem

Plaintiffs emphasize once again that all money raised by state and local parties that does not
meet the amount or source restrictions of federal law is "non-federal" money. BCRA calls this
"soft money" even though there is no question that it is money that is completely lawful in the state
in which it is used. If, as in California, state law allows a contributor to make a $25,000
contribution to the state. party, and federal law allows only $10,000, the remaining $15,000 is "soft
money." - This $15,000 is money the people of 'Caliform'a have determined to be noncorrupting,
and permissible for use in its elections. Defendants and Intervenors do not discuss this $15,000.
Instead, they focus only on the $500,000 contributions. But, conceptually, both the $15,000
contribution and the $500,000 contribution are "soft money" under BCRA. |

Although the judgment of Congress may differ from that of the various state legislatgres
that have spoken to the issue, it remains at the end of the day a judgment call. While this judgment
must be fespected for federal campaign activity, the Constitution also preserves the right of each
state legislature to make its own judgment with respect to state campaign activity. Defendants’ and
Intervenors’ use of the term "soft money" throughout their briefs to refer to what are actually state-
reguléxted cont_ributions is, in large part, an attempt to éonvince the Court that any state judgment
that differs from the federal governnfént’s is somehow unsound and can therefore be disregarded.

"Soft money" is a value-laden term that is not defined in BCRA itself, and in fact, is used to

describe funds from a \}ariety of sources which are used for varying purposes.’ In consciously

3 Although the FEC uses the term throughout its brief, it specifically declined to do so in its
rulemaking proceeding because the term lacked precise meaning. See, 67 FR 49064 (July 29, 2002).
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using it, Defendants have attempted to "taint" a wide range of lawful activity by tarring it with the
"soft money" brush, even though those activities share none of the cﬁaracteristics with the "soft
money" harms that BCRA purports to address.

Defendants’ opening briefs also confirm that the "harm" sought to be addressed in Title I
was not a state party’s lawful raising and épending its own non-federal money -- it was
disproportionately large non-federal contributions received by the national parties, and
subsequently transferred to the state parties for various activities, including issue advocacy.
BCRA’s broad attempts to prevent the use of "soft money" obscures the significant élifference
between state-regulated money raised directly by the state and local parties (which has always
occurred and has not been shown to present any threat to federal elections), and the large
contributions which are the focus of Defendants’ and Intervenors’ briefs.* The core of
Defendants’ argument can be summarized in the following sentence from their brief:

Congréss recognized that allowing state-level party committees to continue to

expend unlimited amounts of unregulated funds on activity that influences federal

elections would leave a gaping loophole in federal law ... (Br. 100)

Each of the italicized words or phrases is based on an underlying assumption which
fundamentally incorrect. As Plaintiffs have explained in their opening brief, the non-federal money
raised and spent by state and local parties is neither unlimited nor unregulated. In virtually all cases
it is limited by state law; -the fact that the state limits may differ from the federal limits, or that state
regulatioﬁ may differ from federal regulation, does not render that money unlimited or unregulated.

In addition, state party non-federal money is not used to influence federal elections. This is,

of course, the crux of Plaintiffs’ challenge and is described in more detail below. Suffice it to say,

4In fact, one of BCRA’s principal sponsors acknowledged that "if it’s State money generated
within the State, and generated by the State, then the Federal government does not have a role [in
regulating it]." McCain Dep. 226.
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before BCRA, state-regulated funds could only be used for state election activities or the state
portion of certain "generic" activities. Federal funds have always been required for the federal
portion. Even if a party could accept a contribution in excess of the federal limits, it could only use
that money for the non-federal portion of the expenditure.’ However, state funds could be used for
purely state acti\}ity, such as mail in suppoft of a state candidate or for a stéte ballot measure. Only
under the most attenuated interpretation could this state electoral activity be considered
"influencing federal elections."

It should be noted at the outset that when Defendants talk about the states using non-federal
money to "inﬂueﬁce federal elections" they are really only talking about issue advocacy. Although
Defendants themselves claim that the states engage in very little voter mobilization other than the
issue ads, the restrictions of Title I are not limited to issue ads, but include virtually all campaign
activity. Although Defendants’ underlying claim about other voter mébilization activities is
inaccurate, it serves to illustrate that the actual restrictions bear little relationship to the perceived
problem.

B. Defendants Inaccurately Minimize The Impact Upon State Elections

The arguments of Defendants and Intervenors appear to be carefully crafted to mislead the
court with respect to the scope of BCRA. Defendants claim that "BCRA leaves state and local
party committees entircly free to rais\,p and spend soft money...for activity that has no impact on

federal elections" and that "Congress carefully defined ‘Federal election activity’ to reach only
acz‘z'vz'ty-‘that affects federal elections." Br.104 (emphasis added). Intervenors similarly assert that
"BCRA...leaves wholly unregulated the use of soft money for purely state activities." Br. I-58. |

These claims are, at best, disingenuous and, at worst, deliberate misstatements.

5 For example, in the 2000 election cycle, the California parties had to pay all administrative,
generic GOTV and general party-building activities with at least 43% federal money.
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Defendanté’ briefs obscure the differehce between three broad categories of pélitical party
activities. First, there are activities specifically referencing the election of federal candidates.
These have always been directly regulated by FECA, and the state and local parties have always
paid for these activities with federal money. Second, there are "generic” activities which urge the
public to support a party’s candidates without mentioning particular candidates. These are
activities that are usually addressed to voters at-all levels -- federal, state and local. BCRA clearly
defines all activities in this category as "federal election activity." Although highly-regulated Levin -
funds may be used in some circumstances, such use is allowed (according to Defendants) as a
matter of "grace;" the use of Levin funds is a limited exception to the broad exercise of federal
authority over these activities, even though a particular activity may have a clear state or local
focus.

The third category of state or local party activity consists of activities or communications
that exclusively reference state or local candidates, or state or local ballot measures. This typically
includes mail advocating the election or defeat of these candidates, or support or opposition for a
ballot measure. Similarly, election materials such as brochures, yard signs, bumper stickers, etc,
may feature only state or local candidates or measures. Finaﬂy, much of the parties.’ local phone
bank activity is directed at particular state or local candidates. | All of these activities fall within the
general rubric of "get-out-the-vote, "‘(..or GOTV, activity.

BCRA excludes only grassroots rﬁateﬁals with the names of state or local candidates.
Although Defendants and Intervenors both repeatedly assert that BCRA regulates only "federal"
activities, they are extremely coy in identifying specifically which, if any, st;te activities are
excluded. Plaintiffs believe that this is a deliberate attempt to obscure the real impact on state
election activity.

| First, BCRA itself makes clear that GOTV activity which mentions only a state or local

CDP/CRP 7



candidate is nevertheless "federal election activity" if it is "in connection with an election in which
a candidate for Federal office appears on the ballot." 2 U.S.C. §431 (20)(B)(i). The FEC expressly
declined to construe the latter phrase narrowly, and instead conchided that all GOTV, all voter
identification and all generic party activity between the time federal candidates file to runin a
primary through the date of the general election (as much as one year of each two year cycle) will
be treated as "federal election activity." 67 FR 49110; 11 C.F.R. §100.24. In addition, although it
was asked explicitly to exclude from the scope of federal election activities those activities
exclusively in support of state candidates or ballot measures, the FEC declined to exclude such
activity.® In fact, the FEC specifically defined "GOTV" activityb as "including, but not limited to"
any communication within 72 hours of an election that provides to individual Votefs "information
such as the date of the election, the times when polling places will be open, and the location of
particular polling places.” 11 C.F.R. §1-00.24(a)(.3)(i).7 There simply is no doubt, then, that a state
party expenditure for a mail piece sent out just before the election that states only, "Vote next
Tuesday, November 5 for John Smith for Governor” is "federal election activity" under BCRA.
Intervenors have admitted as much. Seé Resp. to Regq. for Adm., 3 PCS/CDP/CRP 220-23, 248.

Second, Defendants’ briefs confirm that the scope of "federal election activity" under
BCRA extends, and is intended to extend, well beyond "generic" activities such as voter

registration and generic GOTV, and jncludes specific state and local party activities in support of

6 See Remarks of Mr. Sandler and Mr. Josefiak, Transcript of FEC Public Hearing (June 3,
2002), available at http://www fec.gov/pdf/nprm/soft_money_nprm/transcript_of hearing
20020605 .html.

7 Far from being clearly defined, the "federal election activity" regulations engendered much
controversy and are now the subject of a lawsuit filed by Congressmen Shays and Meehan challenging,
inter alia, the FEC’s failure to include the entire two year cycle; its failure to include any activities
designed to "encourage" voter registration or voting; its failure to include the purchase of voter lists, and
its exclusion for mail sent by state candidates. The lawsuit also challenges the definitions of "solicit,"
"direct," and "agent," claiming that those definitions are not broad enough to reflect statutory intent.
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state and local candidates. Intervenors quote with approval the following:
~ Because the partisan proclivities of the electorate express themselves toward both

state and federal candidates, state parties influence federal elections directly even

when they mobilize their supporters on behalf of a candidate for state office...

Br. I-62 (emphasis added). Defendants argue that because vofers are statistically more likely to
vote for candidates of the same party, activity in suppoft of a state candidate has an "impact” on
federal elections. Br. 105-06. Defendants even go so far as to argue that contributions to state
parties for state candidates "influence activities affecting federal elections” since state legislatures
affect the redistricting process, and redistricting may affect incumbent’s chances of re-election.
Br.102, fo. 83.%

To be clear, Plaintiffs are not arguing that "generic" voter mobilizatioﬁ activities may not
affect federal elections; indeed, political parties engage in such activities becéuse they hope that
such activities will affect elections up and down the ticket. Their opposition to BCRA is two-fold:
1) it requires that activities intended to affect both state and federal elections, and which have that
effect, be treated as completely "federal” activity; and 2) it requires that non-generic activities that
are intended to influence only state or local elections (such as mail specifically focused only on
state candidates or ballot measures, or phone banks only referring to state candidates) be treated as
"federal election activity."‘Defendants mischaracterize Plaintiffs’ position when they assert that
"[s]tate and local parties have no congtitutional entitlement to, or ‘dire need for, soft money to spend
on federal election activity." Br. 107. What Plaintiffs assert is-a right to spend state-regulated

money on state and local election activity.

Because the term "get-out-the-vote" can be loosely used to refer to a wide range of

8 The infinitely attenuated quality to Defendants’ argument is demonstrated by their view that
even contributions of non-federal money for use in state elections affects federal elections because- it
frees up federal money that would otherwise have to be used for those activities. Br. 97. Under this
view, apparently having more money to spend on federal elections "affects" federal elections.
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activities, Defendants point to supposed "admissions" by party officials and others that "GOTV"
activities are intended to influence federal elections, when, in context, the comments refer only to
generic activities long regulated by the FEC. In support of Intervenors’ claim that "state parties
themselves solicit soft money for the express purpose of using it for activities that affect federal
elections” (Br. 1-33; emphasis added), they provide as an "example" a letter from the Chairman of
CDP. Intervenors excerpt portions of the letter stating that the money would go toward voter
registration, vote-by-mail and GOTV efforts that would enable CDP "to increase the number of
California Democrats in the United States Congress" - "and deliver California’s 54 electoral votes
for President Bill Clinton." The letter actually reads:
As you know, our 1996 agenda is full of irnpoftant programs. Our
ambitious statewide effort includes - voter registration, vote-by-mail and get-out-
the-vote efforts. With this agenda, the California Democratic Party will be able to
increase the number of California Democrats in the United States Congress,
continue the leadership in the California State Senate, take back the State Assembly
-- and deliver California’s 54 electoral votes for President Bill Clinton’s and Vice
President Al Gore’s re-election. CDP 00859.
Intervenors deliberately omitted the references to the state candidates. Read in its entirety, it is
clear that Chairman Torres was merely saying that the party’s generic voter registration and GOTV
efforts - paid with the prescribed ratio of federal and non-federal money - would benefit all
“candidates up and down the ticket.”
Similarly, both Defendants and Intervenors cite this Court’s Common Cause decision
("FECA unambiguously requires that state party committee money spent for the limited purposes

set forth in the 1979 amendment...must be paid for solely from [federal] funds...,") and characterize

the court’s comments as implying that all voter registration and GOTV activities must be funded

% The letter from U.S. Senate candidate Matt Fong on the same page similarly describes CRP’s
generic activities ~ paid with both federal and non-federal money. Br. I-34. Statements of national party
officers are also consistently taken out of context on this point.
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with federal funds because they affect federal elections. Br. 105, I-62. Read in context, including
the court’s reference to a House Report discussing the "allocation" of joiﬁt federal/state activities,
the court’s comment is, at most, a réference to generic campaign materials and activities. There is
no suggestion that the court contemplated that state or local acﬁvities were subject to FECA, and in
fact the court concluded that "[n]othing in the language of these amendments suggests that they
réach beyond federal elections and into the realm of state elections." Common Cause v. Federal
Election Comm’n, 692 F.Supp. 1391, 1394 (D.D.C. 1987).

Defendants’ claims about the parties’ GOTV spending is also misleading insofar as they
claim that virtually all of the parties’ GOTV épending has been for candidate-related issue ads.
See, e.g. Br. 69, 101. Since 1992, the FEC h‘as required states to report their non-federal
expenditures for allocated activitiés. Significantly, state and local parties do not report al/ non-
federal expenditures - only those for allocated activities. Expenditures of non-federal money for
state and local activities are reported at the state level, but not to the FEC. To the extent that
Defendants and their experts rely on non-federal allocated expenditures for conclusions, these
numbers reflect generic spending, but omit the state’s own state and local spending. For example,
in California, the state parties’ expenditures for non-generic state mail and phone GOTV - as much

as $7-8 million per election cycle - would not be reflected in the FEC reports. "

III. CONSTITUTIONAL AUTHORITY FOR BCRA’S EXTENSIVE INTRUSION
UPON STATE ELECTIONS HAS NOT BEEN DEMONSTRATED

A. The Eleétions Clause Does Not Authorize BCRA’s Interference With State
Sovereignty

© See also LaRaja Decl. 40 (Fig. 16), showing additional non-federal expenses made by state
parties across the nation in 2000. Significantly, while those parties spent approximately $50 million from
the allocated accounts (i.e., generic activities), they collectively spent approximately $80 million on
purely state and local mobilizirig and grassroots activities, excluding media. In addition, the percentage
of expenditures for "media" in their "true" non-federal (non-allocated) accounts were substantlally lower
than media expenditures in the allocated accounts ~by less than half.
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BCRA regulates three types of party election activitigs: federal candidate-specific, state
candidate or ballot measure-specific, and generic activities which mention no candidates but urge
support for the parties’ candidates generally. While it is clear that Congress has authority under the
Elections Clause to regulate the first category of activities (within other applicable Constitutional
constraints), the Tenth Amendment and federalism principles restrain Conéess in ifs .regulation of
the second category and even, to some .extent, the third.

Since Defendants do.not even acknowledge the direct interference with state election
activity, they make little attempt fo justify it in Constitutional terms. They state (inaccurately) that
BCRA only regulates conduct "that directly affects [federal] elections" and encompasses only
activity "with a substantial impact on federal elections.” Br. 109-10. Beyond that, Defendants state
only that the Elections Clause provides Congress with authority to prevent the’appearance and
reality of corruption in federal elections, even when state offices are also on the ballot. /d.

First, Defendants completely fail to acknowledge that state sovereignty is a countefvailing
consideration in construing the scope of the Elections Clause in this circumstance. The Supreme
Court’s decision in Oregon v. Mitchell, 400 U.S. 112, 135 (1970) made clear that while the
Elections Clause conferred broad authority to regulate federal elections, the Court was also mindful
of saving for the States "the power to control state and local elections which the Constitution
reserved to them and which no subsezjuent amendment has taken from them." Put another way, in
construing the scopevof the Elections Clause, the Court must de'termine whether the enactment
"oversteps the boundary between federal and state authority." New quk v. United States, 505 U.S.
144, 159 (1992). Defendants appear to believe that no such boundary exists if the states hold their
eiections on the same date as federal eleqtions.

It is undoubtedly true that Congress’ authority over federal elections extends to the

CDP/CRP 12



"prevention of fraud and corrupt practices...[and] numerous requirements as to procedure and
safeguards which experience shows are necessary in order to enforce the fundamental right
involved." Oregon v. Mitchell, 400 U.S. at 122, citing Smiley v. Holm, 285 U.S. 355 (1932). The
case cited by Defendants, United States v. Bowman, 636 F.2d 1003 (5™ Cir. 1981), reflects this
authority. However, it is one thing to argue that Congress has authority to prevent criminal acts
that potentially undermine the entire legiﬁmacy of the voting processr (and with which no state
would quarrel), and quite another to conclude that Congress may impose its own judgment as to
what election activities and funds will be permitted in state and local elections even to the point of
invalidating the states’ own judgments on these maiters. In this circumstance, Congrgss
impermissibly "foreclosesvthe States from experimenting and exercising their own judgment in an
area to which States lay claim by right of history and expertise..." United States v. Lopez, 514 U.S. -
549, 593 (1995) (Kennedy, J., concurring).

Again, California voters have determined that allowing an individual to contribute up to
$25,000 to a political party is not likely to cause corruption, or the 'appearance of corruption.
Congress has made a separate determination that only $10,000 of that contribution ban be used in
connection with a federal election. Until BCRA was enacted, the remaining $15,000 (or, indeed,
the entire $25,000) could be used for state and 1oca1_e1ection activity. This is not a "soft money
loophole" which Congress can simply "close;" it is the direct result of the state’s legislative
judngenf to allow contributions for its own elections in amounts or from sources that differ from
federal law.'!

Defendants’ use of the term "corruption” in an attempt to bring BCRA within the authority

It 1n light of the government’s admission that it can identify 7o instances of actual corruption, it
must be assumed that Intervenors’ assertion that "the record contains substantial evidence of actual and
apparent corruption arising directly from the state soft money system" is simply another hyperbolic claim.
Br. I-60. ' : ‘
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described in Oregon v. Mitchell is inapt. Indeed, the Court has already indicated that the corruption
potential of activities such as voter regiétration and generic GOTV activities is minimal:

...We also recognize that FECA permits unregulated "soft money" contributions to a

party for certain activities, such as electing candidates for state office, see

431(8)(A)(i), or for voter registration and "get out the vote drives, see

431(8)(B)(xii). But the opportunity for corruption posed by these greater

opportunities for contributions is, at best, attenuated.
Colorado Rep. Fed. Campaign Comm. v. FEC (Colorado I), 518 U.S. 604 (1996).

The Court’s specific observation in Colorado I thaf non-federal money could be used to
elect state candidates and its reference to 431(8)(A)(i) is telling -- that provision defines a
"contribution” as "any gift...of anything of value made by a person for the purpose of influencing
any election for Federal office.""? The current definition of "federal election activity" effecﬁvely
writes this limitation out of federal campaign finance law. Although Defendants claim that "federal
election activity" is "defined to encompass only activity with a substantial impact on federal
elections” (Br. 109), this is patently untrue. BCRA in fact disclaims any required impact and-
assumes that all campaign activity is .essentially "federal" if there is a federal race on the ballot.
BCRA’s failure to limit "federal election activity” in any way that accommociates the states’
legitimate interest in regulating its own elections results in an impermissible interference with state
sovereignty and improperly invalidates the states’ legislative judgments in this area. .

B. BCRA’s "Soft Money" Provisions Are Not Sufficiently Tailored

Defendants appear to believe that virtually any campaign finance restriction can be justified

under Buckley. This reflects an overly simplistic view of Buckley. Buckley clearly held that both

contribution and expenditure limits implicated significant First Amendment concemns. Buckley,

12 This language in Colorado I is consistent with an important holding of Buckley v. Valeo, 424
U.S. 1 (1976) - that the phrase "for purpose of influencing a federal election" had to be narrowly
construed in order to avoid problems of both overbreadth and vagueness. Id. at 24, 78-79.
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424 1J.S. at 14-15. The Court’s conclusion that contribution limits imposed somewhat less severe
restrictions on political expression than expenditure limits was based on its view that a contribution
limit "entails only a marginal restriction upon the contributor’s ability to engage in free
communication...[and] does not in any way infringe the contriﬁutor’s freedom to discuss candidates
and issues." Id. at 21. Expenditure limits, however, were subject to strict scrutiny.

Unlike a contribution limit, the Levin limit on spending does éct as a direct limit on the
speech of the party itself. The party is not merely expressing "symbolic" support; it is directly
involved in communicating its views on candidates and issues to the public. The Levin limit
"restrict[s] the extent of the reasonable use of virtually every means of communicating
information." Id. at 18, fn. 17. It is precisely the kind of exp_endituxe limitation struck down in
Buckley because it "necessarily reduces the quantity of expression by restricting the number of
issues discussed, the depth of their exploration, and the size of the audience reached. Id. at 19.

Even if BCRA s restrictions on the use of non-federal money are viewed as traditional
contributions limits requiﬁng that they be "closely drawn," they fail. First, as discussed above,
these restrictions apply to non-federal contributions lawfully raised by the state and local parties for
state and local activities. Defendénts’ and their "expert" deliberately obscure this point by focusing
almost exclusively on the transferred non-federal money and igno;e, the non-federal money that
states have always raised for their own state activities. Their entire argument that the state parties
did fine "before soft money" can only be understood as a reference to transferred non-federal
money and not as a reference to money raised directly by the state party itself iﬁ'accordance with
state law. Manifestly, a state party raising its own $25,000 and using $15,000 of that money for
stafe election activities (or, for that matter, for the non-federal portion of mixed federal/non-federal .
activities) does not present a "danger" that the federal limits are being "evaded by diverting funds"

to the state committee. Br. 104. See also, McCain Dep. 226 (...if it’s State money generated within
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within the State... then the Federal government has no role.") It is apparent that Congressional
concern was not with voter registration or GOTV activities as such, or even with the previous
system éf allocating these expenses between federal and non-federal money. The state "soft
money" pfoblem is almost entirely defined as one of large transfers of money (both federal and
non-federal) for issue advertisements which the FEC itself determined should be treated as
"generic" party-building or administrative activity. AO 1995-25. Rather than merely addressing
the problem of large transfers (which could clearly be addressed by a limit on transfers rather than
an outright ban) or directly addressing issue advocacy (as it did in Title II in the context of non-
party actors'?’), BCRA has imposed a federally dictated clamp on the use of a/l state-regulated
money, including the use of state-regulated money directly for staté-regulated election activity.
Defendants implicitly understand that any harm from largé transfers could have been
addressed more narrowly because they next resort to the "circumvention" rationale: "If BCRA only
regulated soft money contributed to -national party committees, donors would simply funnel soft
money in unlimited amounts to state and local party committees..." First, the idea that state
contributions are unlimited is in itself a mischaracterization; ‘these contributions méy be limited by
state law and, in any event, can only be used for state activities, and for the state portion of certain
generic activities. But more fundamentally, the circumvention rationale is only valid fo the extent
that it prevents violation of the underlying contribution limits, which are based on the potential for

corruption, or the appearance of corruption. While it is true that the Court has had occasion to

13 While the California Plaintiffs take no position on the "electioneering communications”
provisions of Title II, it is clear that restrictions in this area raise significant constitutional questions.
However, Plaintiffs note that Title I goes dramatically further than Title II and effectively prohibits the
parties from engaging in any broadcast communications unless all federal money is used. Even non-
broadcast communications must be paid with federal money if they "promote" or "oppose" a federal
candidate. These terms are not defined in the statute or the regulations. The restrictions imposed in Title
I reflect none of the attempts which Defendants claim to have made to tailor the restrictions in Title II.
Nor do Defendants make any effort to claim that these provisions are narrowly tailored.
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accept "circumvention" as an independent rationale, this has been limited to factual circumstances
in which the expenditure to be limited could serve as the "functional équivalenf" of a contribution
to the candidate. Colorado Rep. Fed. Campaign Comm. v. FEC (Colorado II), 533 U.S. 431
(2001). For the circumvention rationale to legitimately apply to state and local election activity,
money spent by a state party on GOTV activity for state or local candidates would have be
significant enough to, in effect, constitute a contribution to the federal candidate. See Colorado 11,
1d. at 444. While a coordinated party expenditure under 441a(d)" might be> the "functional
equivalent" of a direct contribution to the federal candidate, a mailer urging voters to vote for Joe
Smith for the State Assembly, or a radio advertisement urging voters to defeat a statewide initiative
cannot seriously be considered the "functional equivalent" of a contribution to a federal candidate.”
Even the value to the federal candidate of staté party spending for generic activities is, at best,
"attenuated." See Colorado I.
Although Congress may have concluded that very large contributions of non-federal money
to candidates or to the national partie's undermine FECA’s federal contribution limits, it is just plain
“wrong to conclude that every contribution of non-federal money to a state or local party has the
same capacity for corruption of federal candidgtes, or that expenditufes made for state or local
elections have any capacity for circumvention. The definition of "federal election activity" and the
imposition of the Leﬁn limitation indiscriminately include within their scope restrictions on

amounts and uses of non-federal money for lawful state election activities that neither create the

14 "Tn making a coordinated party expenditure, the party committee pays for goods or services to
benefit the candidate but does not give the money directly to the candidate..." FEC Campaign Guide For
Political Party Committees at 16. :

5 The illogic of the underlying reasoning is further illustrated by BCRAs provisions that treat
voter registration or GOTV .efforts conducted by state candidates themselves as "federal election .
activity." It simply defies common sense to believe that state candidates are engaging in these activities
"for the purpose of influencing federal elections."
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potential for corruption nor lead to circumvention of the federal contribution limits.

C. BCRA Will Reduce The Ability of The State and Local Parties To
Effectively Participate in The Political Process

'Defendants assert that "BCRA leaves open ample opportunity for state-level party
committees to raise funds for federal or state activity." Br.103. Not only have Defendants faiied
to demonstrate this assertion, it is inconsistent with the record.

Defendants argue that the increases in thé federal contribution limits will increase the
amount of money available to the parties. However, the California parties have demonstrated that
this is virtually impossible. The average federal contribution is $20-40. See Bowler Decl. 3
PCS/CDP/CRP 28; Erwin Decl. 3 PCS/CDP/CRP 18-19. The perc'entége of contributors at the
$5,000 level (the former limit) is extremely small - less than 5% of the total. Asa métter of
common sense, the person contributing $20-40 is not now going to give $10,000 simply because he
can; only the $5,000 contributors are likély to increase their contribution. Moreover, when national
party transfers are factored out, federal money raised by the CDP has been relatively unchanged
despite increased fundraising efforts. Bowler Decl. 3 PCS/CDP/CRP 7, 28.

Congress has not made any effort to quantify the impact of BCRA generally, or the Levin
Amendment specifically, upon the non-federal income of the state and local partiés. Unlike the
Party Expenditure LMts, which reflect the size of the relevant voting population for a particular -
office, the Levin Amendment imposés a flat $10,000 limit for all contributions to be used for
campalgn activity. The Cahforma parties have estimated that th1s limit will reduce the amount of
non-federal funds avaxlable by 76-86% (CDP) and 47 69% (CRP). PI's Opening Brief, at 29 30.
This information is uncontradicted in the record.

Defendants argue that the state and local parties can raise "unlimited” money for "activity

that has no impact on federal elections." The trouble is, under the language of BCRA and
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Defendants’ reasoning in support of it, there may be little such activity. It must be assumed that all
"generic" party campaign activities and virtually all state and local acﬁvity will require either 100%
federal money, or a combination of federal money and federélly limited Levin money. CDP has
estimated that the shortfall between the increased "federal” expenditures resulting from BCRA and
the availability of federally limited money, including Levin money, will be approximately $12
million. Again, this testimony is uncontradicted.

Finally, in lieu of any factual. evidence about the impact on the state parties, Defendants and -
Tntervenors simply assert that the parties will "adapt." Although they claim throughout their briefs
that the national party transfers increased voter mobilization activities in the states to a degree that
affected the "federal elections” taking place, they inexplicably seem to believe that these same

activities will not be adversely ‘affected by the substantial decrease in available money that Will
result from the loss of transfers, as well as thé Levin limits. The state party officials have come to
just the opposite conclusion and have demonstrated why voter mobilization and grassroots
activities will be among the hardest hit by decreases in available income. See Bowler Decl. 3
PCS/CDP/CRP 20; Erwir_1 Decl. 3 PCS/CDP/CRP 33. See also LaRaja Decl. 40, Fig. 16,
demonstrating that state parties spent $232 million of non-federal money on non-allocated (i.e.,
non-generic) state and local activities, including approximately $80 million for state mobilization
activities and $60 million for state mgdia. These are amounts that would be directly affected by the
Levin limits. If the impact on the California parties is typical, the Levin limit will reduce state-
regulated money available for campaign activities nationally by approximately one-half to two-
thirds. See, PI’s Opening Brief, at 29-30. Moreover, experience under FECA itself has
demonstrated that changes in the campaign finance laws can have a direct and adverse effect on
party activity. Seé, e.g., Common Cause, 692 F.Sui)p. at 1394 (discussing the adverse impact of the
1974 amendments on grassroots acti'\rfities‘which led to the 1979 amendments).
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IV. DEFENDANTS HAVE FAILED TO SHOW ANY MEANINGFUL EFFORT TO
TAILOR OTHER PROVISIONS OF BCRA

The other provisions of Title I challenged by Plaintiffs are those that directly affect the
rights of the parties, and their members, to enjoy the Constitutional protections afforded speech and
association. Defendants never acknowledge the interference, nor the requirement that such
restrictions are subject to strict scrutiny. The Supreme Court has been clear that the government
may only regulate in this area with "narrow specificity" and that "broad prophylactic rules in the
area of free expressfon are suspect." NAACP v. Button, 371 U.S. 415, 438 (1963). Defendants
assert precisely the opposite -- that a broad prophylactic rule is necessary to prevent all possible
forms of "abuse." | |

While focusing on the rights of organizations to‘associate, Defendants ignoré the parties’
own associational rights, and particularly the "exacting judicial review" required when the
go%rernment impdses limitations upon the rights of group association and the rights of individuals to
band together "to make their voices heard on public issues." Citizens Against Rent Coﬁtrol V.
Berkeley, 454 U.S. 290 (1981). When the government’s legitimate interest in preventing
corruption is rationally articulated, it becomes clear that the means employed by BCRA are not
even "closely drawn to avoid unnecessary abridgment" of First Amendment freedoms. Buckley,
424 U.S. at 25.

A. BCRA Prohibitions })n Transfers and Joint Fundraising Cannot Stand

To begin with, Defendants misstate the BCRA’s transfér restrictions in several places,
claiming that "[t]he national parties remain free to solicit money for, and transfer money to, state
and local party committees...the soft money ban does not prevent the national parties from pooling
their resources with their state and local counterparfs ‘in furtherance of common political goals...”"

Br. 89. Defendants concede later, in a footnote, that "hard and soft money used pursuant to the
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Levin Amendment [i.e., for "federal election activities"] must be raised by the party committee that
is spending it, not transferred from another committee." Br.. 99, fn. 82. In other words, the parties
can pool their resources in furtherance of common political goals, as long as those common
political goals are not designed to register, identify or turn out voters at either the national, state or
local level.

This is not a "limitation" on transfers; it amounts to a complete ban on transfers (of both
federal and non-federal money) if that money is to be ﬁsed for "federal election activity." Asa
practical matter, this encompasses virtually all party activity. Defendants claim that this ban is
necessary to "ensure[] that large sums of monéy caﬁnot be freely diverted to party committees in |
circumvention of the contribution limits." Br. 109. But the statute does not simply prohibit the
transfer of "large sums" (whatever those might be); it bans transfers of any size. And it is not
limited to transfer from the national parties to the state parties; state and local parties may not
transfer federal or non-federal money among themselves.

Defendants’ justification for the prohibition on joint fundraising is that multiple parties
could "work in concert to aggregate suBstantial sums of money from the same contributor." It
unclear why that is necessarily "bad" if each check is legally permissible, and used only for legal

| activities. In other settings, aggregate limits are used to avoid problems of excess, rather than
prohibitions on joint activity. See, e.g, 2 US.C. §441a(2)(3).

B. BCRA'’s Prohibitions on Fundraising By Officers and Candidates Are
Constitutionally Infirm '

As described in the opening brief, BCRA forbids federal céndidates, officeholders, national
party officers and "agents" from soliciting otherwise lawful contributions of state-regulated
contributions to party committees and state and local candidates.

The act of solicitation for a party committee, like solicitation for a charitable organizéﬁon,
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is a form of speech "characteristically intertwined with informative and perhaps persuasive speech
seeking support for a particular causes or for particular views..." Village of Schaumburg v. Citizens
for a Better Environment, 444 U.S. 620, 632 (1980). For that reason, solicitations or contributions
"involve a variety of speech interest...that are within the protection of the First Amendment." Id.
Restrictions on solicitation are unconstitutional unless narrowly tailored to serve a compelling state
interest. Riley v. Nat’l Fed'n of the Blind of North Carolina, 487 U.S. 781, 788-90 (1988).
BCRA’s solicitation restrictions do not remotely meet that test and Defendants have failed to
demonstrate otherwise.

First, both the national and state parties have attempted to explain how the various party
commiittees, including candidates or their representatives, work together, particularly in an election
year, to set priorities, determine budgets and allocate campaign resources at various levels. To
most people, this activity Wguld appear to involve the "directing" or "spending" of money. Neither
the statute nor the regulatic;ns change this commoﬁ sense understanding. Criminal penalties attaéh

~ to a wrong guess. "Close examination of the specificity of the statutory limitation is required
where, as here, the legislation imposes criminal penalties in an area permeated by First Amendment
interests...The test is whether the 1anguage...affords the ‘precision of regﬁlation’ that must be the
touchstone in an area so closely touching our most precious freedoms.”" Buckley, 424 U.S. at 41
(internal citations omitted). Defenda,\gts either misunderstand the nature of this joint campaign
activity, or misunderstand how the criminal sanctions for "directing" and "spending" money will
obviously curtail this activity.

In addition, national party "agents" and "officials" are completely barred from raising non--
federal funds, without regard to amount or use. Although the FEC regulations appear to allow’
state chairs to "wear two hats" and not be considered "agents" as 1ong as they are raising funds only

for their state parties, the FEC has not addressed whether state chairs may also be liable as national
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party ';ofﬁcers, " for example by serving on the executive committees of the national parties.'®
Even if national party officers are considered to have some special relationship with federal
officeholders and candidates, it does.not follow that acfual or potential corruption arises when
national party officers solicit a contribution of state-regulated funds on behalf of a state party that
meets the legal restrictions of that state. |

C. BCRA'’s Prohibitions on Contributions to, and Solicitations For,
Tax Exempt Organizations Are Unconstitutional

Perhaps no provision of BCRA is more ill-suited to accomplish its asserted goals than the
provision prohibiting party committees from soliciting funds for, or making contributions to, tax-
exempt organizations that engage in "federal election activity." In the name of preventing the
parties from "collecting soft money and laundering it‘through other organizations engaged in
federal electioneering," Congress has completely prohibited political parties, their officers,
volunteers, and agents from contributing their own funds to, or making any solicitations for a vast
array of tax-exempt organizations, ranging from churches to civil rights groups to the League of
Women Voters. In addition, although Defendants claim that the statute "applies only if the
organization makes expenditures or disbursements in connection with a federal election” (Br. 119),
the scope of "fedefal election activity" includes nonpartisan voter registration or GOTV activities,
as well as purely state or local electoral activities such as ballot measure committees. Contrary to
Defendants’ assertions, the prohibitig'n extends not only to organizations engaged in "federal
electioneering,"” but also to a whole host of qther organizations -that make no expenditures for the
purpose of influencing federal eléctions.

The purported fear that the parties will use their contributions to " gain control" of these tax-

16 For example, CDP State Chair Art Torres also serves on the DNC Executive Committee and
CRP Executive Board Member Barbara Alby is a member of the RNC Executive Committee.
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exempt organizations is wholly unfounded; indeed Defendants’ expert could not cite a single
example, anywhere, anytime, of sﬁch an effort by a party committee to "gain control" of a non-
profit organization. Green Dep. 256-7. In any event, it is manifest that the prohibition is not
"narrox‘?vly tailored" to prevent the appearance of corruption of federal candidates and officeholders,
since such candidates and officeholders themselves remain free m&er BCRA to solicit unlimited
sums from corporations, unions and individuals for any nonprofit organization, even one engaging
in "federal election activity," as long as the contribution is not "earmarked" for such activity.'” 2
U.S.C. §323(e)(4).

fhis provision, of course also imposes a direct prohibition on the parties’ e.tbility to make
contributions to 501(c)(4) organizations that are organize& to support or oppose ballot measures.
Although Plaintiffs have clearly asserted this claim in their complaint ( 88), Defendants and
Intervenors have ineXplicably ignored it. Plaintiffs will not repeat their opening arguments here,
except to reiterate their unquestioned right to make such contributions. See, e.g., Citizens Again&t
Rent Control v. Berkeley, supra. If Defendants’ only response is that the parties can be entirely
prohibited from making any legitimate expenditures because of the possibility that they may create
"sham" noh—proﬁt organizations or "take control" of others, Plaintiffs believe that breadth of this
argument answers itself. Nothing in the record or the opening briefs demonstrates a harm so
significant that it requires that political pa.rtiés can be completely deprived of their constitutional
right to make expenditures in support of or opposition to issues affecting public policy unrelated to .

federal candidates or campaigns.

I7 The same feeling of coercion on the part of solicited donors, and the creation of "obligated”
officeholders, would appear to be potentially present whether the solicitation is for a campaign
contribution or a charitable contribution.
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THOMPSON TITLE I ARGUMENT
ARGUMENT I : SECTION 323(e)(1) et seq. OF THE BCRAVIOLATES THE
EQUAL PROTECTION CLAUSE OF THE 5™ AMENDMENT TO THE USS.
CONSTITUTION IN THAT IT CAUSES INVIDIOUS DISCRIMINATION
AGAINST ALL ECONOMICALLY CHALLENGED CANDIDATES AND
VOTERS.

While the government has a legitimate purpose to prevent “undue influence” on
legislators, or the appearance thereof, the historical review by the Court in U.S. Term
Limits, Inc., 514 U.S. 779 (1995) and in Powell v. McCormack, 395 U.S. 486 (1969),
shed light on their view of the electoral process. In U.S. Term Limits, the Court observed
“[t]hat the rights of the electors to be represented by men of their own choice [is]
...essential for the preservation of all their other rights...”(emphasis added). Although
defendants imply that a disproportionate effect on minority and economically challenged
candidates and voters does not carry sufficient weight to draw this Court’s attention to the
unconstitutionality prevalent in the application of the BCRA, Justice Stevens in
Washington v. Davis wrote that:

Frequently, the most probative evidence of intent will be objective

evidence of what actually happened rather than evidence describing the

subjective state of mind of the actor. For normally, the actor is presumed

to have intended the natural consequences of his deeds. This is

particularly true in the case of governmental action, which is frequently

the product of compromise, of collective decision-making, and of mixed

motivation.

Plaintiffs allege in their complaint®, that “the BCRA unconstitutionally prevents
minority officeholders...from effectively raising much needed funds in and outside their

2

poorer districts...”. Defendants, however,v misconstrue this allegation as if plaintiffs’

contentions are based solely on racial discrimination (emphasis added). This is a

! Washington v. Davis, 426 U.S. 229, 253 (1976)(Mr. Justice Stevens, concurring)(emphasis added).
% Thompson Compl.
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completely erroneous interpretation. Although race is mentioned’®, plaintiffs’ claim is
based on minority and more broadly, ‘economically challenged’ candidates and voters as
a seemingly inevitably disenfranchised class if the BCRA, as it stands, is implemented.

Thus, defendants’ argument4 that “[t]hey [plaintiffs] allege that they cannot raise
sufficient campaign funds by relying on individual cortxtributions in the districts that they
represent and that the prohibition against raising soft money therefore violates their equal
protection rights and their rights of free speech and free association” only speaks to the
issue of race. Plaintiffs would be remiss not to mention the obvious. They are in a
minority and one of the reasons they have standing is because of their positions as
minority candidates, voters, officeholders and campaign contributors and all of the
trappings of such existence. The defendants fail, however, to construe plaintiffs’
argument as a whole, where in fact, plaintiffs contend “[s]uch protection, as afforded in
the Bill of Rights, should go undaunted as every citizen, whether seeking a political office
or supporting a designated candidate, exercises his or her right to contribute to and/or
raise and solicit campaign funds and ultimately participate in our political election
process.”5 (emphasis added).

In furtherance of plaintiffs’ claim that the BCRA provisions eliminating unlimited
“soft money” contributions, while increasing “hard money” donations, is discriminatory
in its application upon all ‘economically challenged’ candidates and their ‘economically
challenged’ constituents, they state that “[a]lthough mention is made of a “Millionaire’s

Provision” in BCRA Section, 315,... there is no ‘Pauper’s Exception’ for people who are

3 Plaintiffs must not fail to look at the issue from their perspective in being African-American candidates.
'jSee Defendant’s Br. 127.
> See Thompson Compl. 3.
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® Indeed, while plaintiffs cite studies related to

at the other end of the spectrum.”
minorities, plaintiffs note that “wage disparities are common among people of color and
poor people in general — they just do not have the money to contribute to campaigns”7
(emphasis added).

In their opening brief, defendants correctly state that “intentional discrimination”
is the test to be applied in determining whether or not an equal protection violation exists.
Plaintiffs believe that an impediment in access to the ballot under the BCRA exists and
constitutes ‘invidious discrimination’ and should be so declared by this Court. U.S. Term
Limits, Inc. v. Thornton, 514 U.S. 779 (1995). There is little question that incumbents
have a decided advantage as against challengers in election contests. Statistics have
shown that since 1958, ninety percent (90%) of those members of the House who choose
to run for re-election are assured a victory.8 James Madison, during the Constitutional
Debates, worried that “legislators, absorbed by their desire for re-election, might serve
their own narrow interest at the expense of the overall national interest.” In The
Federalist, No. 52, at page 326, Madison emphasized that the Constitution kept “the
door... open to merit of every description, whether native or adoptive, whether young or
old, and without regard to poverty or wealth, or any particular profession of religious
faith”(emphasis added). Yet, the average cost for successful election campaigns
presently exceeds $ 500,000.00.1° And it is implied elsewhere that increases in the

education line item in campaign budgets would well serve the electoral process. See

® Thompson. Compl. § 7.

" Thompson. Omnib. Br, n.32.

8 See Erickson, The Entrenching of Incumbency: Re-Elections in the House of Representatives 1790 — 1994,
14 Cato Journal 3, 1,2 (1995) (referenced Exhibit Thompson. Opp. Br., Appendix, Tab A, 1-18).

® See Supra, at p.3.

' See Statistical Findings on Campaign Funding, http://www.campaignfinance.com
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Press Release, New Voter Study Requested by Congressman Hoeffel Shows
Montgomery County System Fared Well in 2000 Election: Low Income, High Minority
Districts Fare Poorly. Washington, D.C. (July 9, 2001).11 The figures revealed in
Congressman Hoeffel’s study strongly suggest that undercapitalized campaigns in
districts with uneducated voters are at great risk of having their voices in the election
process muted.

Defendants cite Ross v. Moffitt, 417 U.S. 600, 612 (1974) in their opening brief
for the proposition that the State has no obligation under equal protection principles to
“require absolute equality or precisely equal advantages,”... and do not “require the State
to ‘equalize economic conditions’.” The Court agreed and found against the petitioner
because there was no right of appeal. In arriving at their conclusion the Court observed
that:

[t}he State cannot adopt procedures which leave an indigent defendant

entirely cut off from any appeal at all by virtue of his indigency or extend

to such indigent defendants merely a meaningless ritual when others in

better economic circumstances have a meaningful appeal... The question

[of Equal Protection], is not one of absolutes, but one of degrees.” Ross v.

Moffirt p.612 .

There is a natural desire on the part of many incumbent legislators to want to be

re-elected and since 1958, greater than ninety percent (90%) of the Representatives that

chose to run for re-election have been re-elected. Under present law, where funding from

' The study by the minority staff of the House Government Reform Committee shows that voters in
Congressional Districts with low incomes and high percentages of minorities had far more ballots discarded
in the 2000 presidential election than voters in wealthier districts with fewer minorities. The study further
showed that 4% of ballots cast in the low-income districts were not tallied in the presidential race,
compared with an average on 1.2% in the wealthier districts. In the 1* District of Illinois and the 17*
District of Florida, 7.9%, almost one in every twelve ballots, were not counted in the presidential race. In
all, the 10 districts in the study with the highest rate of uncounted ballots were all from the low-income
group (See Thompson Opp. Br. Appendix, Tab A, 19-20).
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individuals may average less than forty percent (40%) of campaign contributions in poor
districts'2, and individual, in-state contributions, may amount to less than twenty-five
thousand dollars ($25,000.00) per campaign”, amassing the resources necessary for
effective advocacy'® is nigh impossible. For example, in the Alabama district 7, 2000
race, in which Representative Hilliard was re-elected in a three-way race, he far out
raised the combined total of both his challengers.15 For his challengers, individual
contributions constituted sixty-three percent (63%), PAC contributions constituted five
percent (5%), candidate contributions constituted six percent (6%), and other
contributions totaled twenty-six percent (26%) of total contributions from all sources.
Representative Hilliard, on the other hand, raised twenty-five percent (25%) from
individuals, thirty-two percent (32%) from PACs, forty-two percent (42%) from other
sources, and contributed one percent (1%) of his total campaign war chest from personal
funds.'®

In the 2002 race, however, Representative Hilliard’s challenger raised more than
1 million dollars, out raising him by\a margin of two to one. All campaign funds
collected were spent by all candidates during the 2000 and 2002 elections. In reviewing
2002 races for 25 congressional seats in Florida, not only were more than 90% of the
incumbents re-elected, but their campaigns outspent their challengers by an average of

more than 10 to 1. In races where the incumbent was not re-elected, the challenger out

12 Hilliard/Davis 2001 - 2002 Campaign Contribution Results. www.opensecrets.com (See Thompson
Opp. Br. Appendix, Tab A, 21).
" Hilliard 2000 Campaign Contribution Results, quoting donations received by challengers Ed Martin and
Ken Hager. See http;//www.opensecrets.com. and http:// www.opensecrets.com (See Thompson Opp. Br.
Appendix A-22).
1" Buckley v. Valeo, 424 U.S. 1, 21 (1976).
15 See: 2000 Race: Alabama District 7— Total Raised and Spent, hitp://www.opensecrets.org/
Eongressional Races (www.opensecrets.com) (See Thompson Opp. Br. Appendix, Tab A, 23).

ibid.
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raised and outspent the incumbent by almost a 2 to 1 margin, the same spread that was
seen when Representative Hilliard was defeated. In the races won by incumbents,
challengers raised an average of $ 67,000.00, albeit half raised less than $ 30,000.00."
Those statistics also show that when the challenger won, his average campaign spending
exceeded 1 million dollars. In all 25 districts, the amount spent by the winner averaged
more than $500,000.00, well above the average $ 67,000.00 raised by challengers and the
$350,000.00 threshold that invokes the “Millionaire’s Provision” of the BCRA.

These statistics clearly demonstrate that an ‘economically challenged’ challenger,
or an economically challenged incumbent whose challenger has wide out-of-state
support, is faced with an insurmountable task of raising the funds necessary for a
meaningful campaign.18 The BCRA as it stands, which clearly will decrease the total
funds available to parties and candidates, promises no significant change in this situation.
Indeed, the fundraising woes of poorer candidates can only get worse, resulting in a
negative and chilling effect on would-be candidates and grass-roots activities. So while
the BCRA appears even-handed on its’ face, its effect, upon application is to invidiously
discriminate against poorer candidates.

Defendants claim that “plaintiffs have not shown that the challenged restrictions
will prevent them ‘from amassing the’ necessary resources for effective advocacy’.”
Defendants’ Brief at 127 quoting Buckley. Of course, there are no statistics to date to

show actual harm to plaintiffs and those similarly situated under the BCRA (emphasis

' See Thompson Opp. Br. Appendix, Tab A, 24-25.
18 See Thompson Opp. Br. Appendix, Tab A, 26 et seq. for additional Census Bureau statistics showing
median incomes for certain low income Districts, including those of Rep. Thompson and Hilliard.
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added). However, statistics show, under the pre-BCRA law, that candidates in
economically challenged districts have been unable to attract individual constituent
donations and few, if any, commensurate with allowable limits under current law. There
is no evidence or data to suggest that this will change under the BCRA.
ARGUMENT II: THE BCRA IS VIOLATIVE OF PLAINTIFFS’

FIRSTAMENDMENT RIGHTS OF SPEECH AND ASSOCIATION

The BCRA does not overcome the ‘strict scrutiny’ test required to infringe First
Amendment rights of free speech and association. At the outset it must be observed that
Congress noted the need to have adequate funding in making the Millionaire’s Provision
a part of the BCRA. In that provision, the threshold for its invocation is $350,000.00.
When considering a candidate’s financial needs in running a meaningful campaign, the
realities of fundraising under FECA and its amendment portend limitations on total
campaign funds which will be available under the BCRA. To be sure, it will be
impossible for challengers, and some incumbents, in poor districts to amass “...the
resources necessary for effective advocacy. To support this, plaintiffs would incorporate
in its’ argument the rationale and statistics given in its’ portion of the Opening Omnibus

Brief and the foregoing equal protection argument.
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Madison Center Plaintiffs’ Opposition Brief: Title I Issues’

L As Applied to the Libertarian Party, BCRA Is Not Narrowly Tailored to a
Compelling Interest in Preventing Actual or Apparent Corruption.

Defendants focus on “the major political parties,” Brief of Defendants at 10 (emphasis
added), assuming that the purpose of parties is electing candidates, not advocating issues. See,
e.g., id. at 5-7. This is wrong as applied to the Libertarian National Committee (“LNC”).2

The Libertarian Party uses elections primarily to advocate issues, not elect candidates; no
Libertarian candidate ever won federal office. MC 893-94. Libertarian candidates know they
have a remote chance to win and run educational/issue advocacy campaigns to advance libertar-
ian principles. MC 894-95 and referenced Exhibits. Campaigns also focus on fostering party
growth and gaining ballot access to assure an electoral forum for issue advocacy. MC 896. LNC
advocates issues without reference to any Libertarian candidate when major party candidates
ignore them.> BCRA’s ban on non-FECA money thus stifles free speech and association rather
than removing corruption of any elected Libertarian Party official.

BCRA burdens Libertarian Party issue advocacy unrelated to election campaigns,
eliminating any possible governmental interest in preventing corruption of federal candidates.
See MC 895-98, 889-909, and referenced Exhibits. All of these activities would be forbidden by
BCRA.BCRA forbids minors to contribute LNC dues, disqualifying them as members and

officers and board members of state and local affiliates. MC 908-09 and referenced Exhibits.

'"Madison Center Plaintiffs adopt the arguments made in the omnibus briefing.

’The Buckley Court acknowledged that an exemption from the application of BCRA’s restrictions
might be appropriate for minority parties, such as the Libertarian Party. 424 U.S. at 72-74. -

*Using non-FECA money, LNC ran anti-drug war advertisements in USA T oday and the
Washington Times lampooning federal government ads attempting to link the drug-war to anti-terrorism

forts. hibits.
efforts. MC 895 and referenced Exhibits Madison Center 1



