IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL RIFLE ASSOCIATION et al.,
Hantiffs,

Civ. No. 02-0581
(CKK, KLH, RLL)

V.

FEDERAL ELECTION COMMISSION et al.,
Defendants.
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EMILY ECHOLSet al.,
Hantiffs,

Civ. No. 02-0633
(CKK, KLH, RLL)

V.

FEDERAL ELECTION COMMISSION €t al.,
Defendants.

S N’ N N N N N N N

PLAINTIFFS NATIONAL RIFLE ASSOCIATION AND EMILY ECHOLS
REPORT ON SCHEDULING AND PROCEDURAL CONFERENCE

Pursuant to this Court’s Order of April 14, counsd for plaintiffs National Rifle Association et al.
(“NRA™) and Emily Echals et al. (*Echals’) in the above- captioned cases, and counsdl for Senator Mitch
McConnell et al., in the case McConnell et al. v. FEC, 02CV582, met and conferred with counsd for

the named defendants in each of these three cases and with the putative defendant- intervenors on Friday,



April 19. During that meeting, counsd discussed the procedurd issues of intervention and consolidation, as
well as the issue of the need for scheduling of any possible discovery, and for thefiling of digpogtive
motions.

Counsdl were not able to reach sufficient agreement on these various procedura meatters to make
the filing of ajoint report practicable. Accordingly, the plaintiffsin the NRA and Echols cases have agreed
to submit areport that setsforth their views on the various procedura matters discussed by the parties

pursuant to the Court’s Order.

1. I nter vention:
A. Congressond Intervenors

On April 2, 2002, amation to intervene as defendants to support the congtitutiondity of the
Bipartisan Campaign Reform Act (*BCRA”) wasfiled on behdf of Senator John McCain, Senator Russl|
Feingold, Representative Christopher Shays, Representative Martin Meehan, Senator Olympia Snowe,
and Senator James Jeffords (* Congressiond Intervenors’). This motion was filed as amotion to intervene
intheNRA et al. v. FEC et al. case, 02cv581.

Asindicated in the April 2 motion, the NRA consented to the intervention motion filed by the
Congressiond Intervenors.

At the present time, no gpplications for intervention in the Echols case have been filed. Until such
gpplications have been made, counsd for the Echols plaintiffs takes no pogtion on intervention.

B. Posshility of Future Intervention

The NRA and the Echals plaintiffs are not aware of any possble parties who could clam the ability

to intervene as of right in elther of their cases, respectively, under Fep. R. Civ. P. 24(a).



With respect to permissive intervention under Fep. R. Civ. P. 24(b), the NRA and the Echols
plaintiffs respectfully submit to the Court that any future effort a permissive intervention be consdered in
light of the statutory duty to expedite the resolution of these cases, found in Section 403 of BCRA. In light
of that duty, and in light of the fact that this Court has announced its intention to issue a scheduling order
congstent with that statutory directive as of Tuesday April 23, the NRA and the Echals plaintiffs submit
that any future effort at intervention should be consdered untimely and therefore denied. Alternatively, any
future attempt at intervention would a a minimum be required to represent that the putative intervenors
would be willing to comply with the Scheduling Order to be issued by this Court on April 23. Fallureto so
represent would cause the putative intervenors to be untimely under Fep. R. Civ. P. 24(b).

2. Consolidation:

The NRA and Echals plaintiffs have chdlenged severa specific provisons of BCRA. These
targeted clams were intended to ensure thet plaintiffs First Amendment claims would be resolved as
expeditioudy as possble and would not become bogged down inissues arisng in an omnibus chdlenge to
BCRA. Asdetailed below, consolidation of these cases with the sweeping chalenge offered by Senator
McConnell will jeopardize the NRA’s and the Echols plaintiffs ability to avail themsdlves of their statutory
right to expeditious resolution of their counts. Moreover, consolidation among these or any other, further
cases rases the prospect of aconflict of interest among the plaintiffsin the cases chdlenging BCRA. Thus,
while it may make sense for certain discovery and briefing schedules to be commonly coordinated, any
motion for consolidation should be denied.

Fep. R. Civ. P. 42(a) provides that “When actions involving a common question of law or fact are

pending before the court, it may order ajoint hearing or trid of any or dl the mattersinissuein the actions,



it may order dl the actions consolidated; and it may make such orders concerning proceedings therein as
may tend to avoid unnecessary codsor delay.” It iswell-established that “[t]he didtrict court is given
broad discretion to decide whether consolidation would be desirable and the decison inevitably is
contextud.” 9 WRIGHT & MILLER, FEDERAL PRACTICE AND PrRoOCEDURE: Civil 2d § 2383 at 437-38
(1995) (citations omitted). It is therefore also well-settled that a district court is not required to order
consolidation smply because there is a common issue of law or fact, and that among the reasons for
denying consolidation are a concern that consolidation may cause adelay in the processing of one or more
of the cases. Seeid. a 440. In addition, consolidation is generdly not granted “if it dignsaparty ina
portion of the litigation with other parties with whom he or she has a conflicting interest in other portions of
the consolidated litigation.” 1d. at 445-46 (citations omitted).

At present, three separate cases have been filed chdlenging the congtitutiondity of various aspects
of BCRA. Some of the clams raised in these three cases gppear to raise common questions of law,
whereas other claims raised in some of these cases are not commonly shared among all three cases. Thus,
thereis some leve of “overlap” between the Sx cdlaims advanced in the NRA Complant, the Sx dams
advanced in the Echols Complaint, and the fourteen claims advanced by the various plaintiffswho are
parties to the McConnell Complaint.

The NRA and Echals plaintiffs do not see any judtification for formaly consolideting al three cases
into agnglecase. Specificaly, the NRA and Echoals plaintiffs believe that their separately filed actions
should be respected as separate cases, with claims that were ddliberately cast to reflect the specific
concerns of those parties, and which those parties have aright to brief and argue independently.

Moreover, consolidation of dl the cases chdlenging BCRA (or of al such chalengesfiled before a



particular time) has the potentid of causing delay to the manner in which any one particular case proceeds
toward fina resolution. For example, if the claims advanced in the NRA or Echols case require less
discovery than do the claims st forth in other cases with which they are consolidated, the NRA or Echols
plantiffs may be prevented from filing for summary judgment and achieving afind digpogtion of ther dams
at thetrid court level. In addition, based upon D.C. Circuit precedent, it may be the case that even if the
camsin anarower complaint were disposed of in their entirety, the fact that the complaint was
consolidated with severd others would preclude thet fina resolution from congtituting a“find decison[]”
under 28 U.S.C. § 1291, absent an express determination under Fep. R. Civ. P. 54(b).

Such delay would be directly at odds with the statutory command to expedite any action filed to
chdlenge the congtitutionality of BCRA.. Indeed, Section 403 of BCRA applies specificdly to “any
action,” and must therefore be understood to apply separately to each of the separate cases filed with this
Court to chdlenge the condtitutiondity of BCRA. See Fep. R. Civ. P. 3. Thus, this Court has aduty to
provide for the most expeditious resolution possible of each particular case based upon the time needed to
resolve the daims advanced in that particular case, without regard to any claims advanced in other cases
chdlenging the condtitutiondity of other aspects of BCRA.

In addition, the NRA and Echols plaintiffs dso object to the notion that their cases should be
consolidated due to an gpprehenson that additiond lawsuits may be filed at some point in the future that
aso chalenge the condtitutiondity of some aspect of BCRA. 1t may well be the case that additiona
Complaintswill befiled, either in this Court or in other district courts, but that fact should not affect the
rights of any plaintiff who chose to challenge the atute as soon as it was passed in order to obtain,

congstent with Congress's clear mandate, the most expeditious declaration possible of its



unconditutionality. Indeed, while the NRA and the McConndll plaintiffs filed their lawsuits on the very day
that the statute was sgned into law, and while those lawsuits recaived substantia publicity, the only group
to step forward promptly with an additiona suit in the four weeks since those cases werefiled is the group
of plaintiffs represented in the Echols Complaint, which was filed within one week of the statute's
enactment. Thus, especidly in light of this background, forcing the plaintiffs who have promptly filed their
congtitutional chalenges to wait for, and to become consolidated with, additional cases that might
potentidly be filed in the future would contradict the clear directive in Section 403 of BCRA to expedite
the resolution of “any action” chdlenging the act’s conditutiondity.

Findly, the NRA aso objects to consolidation on the grounds that it may dign the NRA with
entities whose interests conflict with the NRA’ s chdlenge to BCRA. For example, it was represented at
the parties’ conference on Friday April 19 that an additiona complaint waslikely to befiled in the very
near term on behalf of the National Association of Broadcasters. |If that case were consolidated with the
NRA'’s auit, the NRA would be put in apodtion of having to argue that the media exception which
provides favorable trestment to broadcasters is uncongtitutional, even while sharing its “ consolidated
plantiff” status with the trade association that represents al those entities who directly benefit from the very
provison the NRA would seek to have declared invalid.

This potentia for conflict of interests arising among the plaintiffs underscores the need for the NRA
and the Echols plaintiffs to be able to file their own briefs and to present oral argument to this Court. In the
event the Court consolidates al three cases challenging BCRA, we urge the Court to permit counsd for the
NRA and the Echols plaintiffs each to file separate briefs addressing the counts of their respective

complaints, and to present ord argumert on those counts.



The NRA and the Echols plaintiffs recognize that there are obvious efficiencies atendant in joint
congderation of the common issues raised by dl three complaints, such asthe chalengesto BCRA's
prohibition on “eectioneering communications.” Accordingly, we would not object to the Court scheduling
a“joint hearing” on specific common issues of law that may be raised by claims asserted in more than one
case. A common schedule of this sort would alow for the efficient resolution of the common chdlenges
without the difficulties attending formal consolidation. We note, however, that resolution of the narrow
clams st forth in our complaints should not be delayed pending the resolution of other counts brought by
Senator McConnell or by any other plaintiff. To the extent Senator McConnell indstson dl of hisclams
being resolved a one time, such arequest should not operate to forestdl the resolution of our clams.

If the Court were to consolidate these cases, the NRA and Echals plaintiffs respectfully request
that any “consolidation” of the various chalengesto BCRA be made pursuant to an Order that explicitly
provides that each separately filed case shall be entitled to proceed through to final resolution by both the
Didrict Court and by the Supreme Court through the immediate gpped as of right provided by Section
403(8)(3) of BCRA in as expeditious afashion asif there had been no consolidation of any kind. In
addition, any such Order should make explicit that the “consolidation” for certain procedural purposes
should not be understood to in any way cast doubt on the understanding thet the final disposition of dl the
clamsin any one case will condtitute afina judgment under 28 U.S.C. 8 1291, and that it will therefore not
be necessary for a party whose clams have al been resolved to move for certification of afind judgment
under Fep. R. Civ. P. 54(b). Cf. Cablevision Sys. Dev. Co. v. Columbia Pictures Indus., 808 F.2d
133, 136 (D.C. Cir. 1987) (“[A]n order deciding fewer than dl of severd cases consolidated for al

purposes does not become afind judgment, absent an express determination to that effect pursuant to Rule



54(b). . ..”). Findly, asnoted above, we strongly request that any such consolidation order permit
the NRA and Echals plaintiffsto file their own briefs and to present ord argument before this Court on their
clams. Counsd for both the McConndl plaintiffs and the defendants have represented that even though
they may favor some form of consolidation, they do not oppose this right of the NRA and Echols plaintiffs
to submit separate arguments on their respective clams.

3. Scheduling:

Conggent with the statutory mandate set forth in Section 403, the NRA and Echols plaintiffs
respectfully submit that each case should be resolved in the most expeditious manner possible based on the
clams advanced in that particular case, and based upon a determination of the amount of discovery, if any,
required to resolve any of those clams. In that regard, the NRA wishesto report specificdly its objection
to any proposd that seeks to maintain that the congtitutional chalengesto Title I1 should be subjected to a
longer period of discovery than should the congtitutiona challenges to any other part of BCRA. Based on
the conference on Friday, April 19, such a proposa might be based either upon the proposition that more
discovery is needed to resolve chalengesto Title 11, or that the provisonsin Title 11 do not have as
immediate an impect following the effective date of BCRA as do other provisons. The NRA wishesto

report its objections to each of these propositions:

A. Impact of Titlell




BCRA takes effect on November 6, 2002. Asof that date, dl of its provisonswill apply as amatter
of law. Any argument thet the Title Il provisons will have alesser impact during the first year of BCRA's
operability (i.e., 2003) should be rejected for the following reasons.

Fird, thereis smply nothing in the statutory directive to expedite these casesthat refersin any way to
the nature of the impact various provisons will have as of BCRA’s ffective date. The directive is
sraightforward and gppliesto dl clams brought againg dl parts of the Satute.

Second, even if it were relevant to consider the nature of theimpact of the challenged provisionsas of
the effective date, the actud fact isthat Title I1 will have asubstantid impact immediately as of November 7,
2002 (if not before), and al arguments to the contrary should be regjected. To begin with, hundreds if not
thousands of the organizationswho will be prevented from engaging in certain kinds of issue advertiang during
Specified eectioneering periods set forth in BCRA will have to change the way in which they fundraise in
response to the prohibitions set forth in BCRA. Many of these organizations adso have politica committees
which BCRA will continue to permit to engage in “édectioneering communications,” so the passage of BCRA
presentsthevery red, and very immediate problem for these organizations of having to changetheir fundrasing
plans since expenditures that were once permissible will be banned, and will only be dlowed if channded
through the more highly regulated framework of political committees. For those corporationswithout politica
committees, the uncertainty surrounding the condtitutiondity of BCRA will forcethem to expend the resources
necessary to establish such afund if they wish to engage in * eectioneering communications.”

Moreover, and perhaps most importantly, there is a very high likelihood that there will be specid

electionsheld in 2003. There have been twenty specid dections held snce the beginning of 1997, and there



were seven different specia dectionsfor congressiona sestsheld in 2001 alone* BCRA will prohibit certain
kinds of gpeech during the run-up to those dections, and will therefore have an immediate impact on the
NRA’sconditutiond rightsasof that time. The combination of theseimminent affectsof BCRA may very well
lead to the NRA and the Echols plaintiffs having to seek a prdiminary injunction at some point in 2003 if the
prospect for prompt fina resolution gppears sufficiently dim at that stage.

The coordination provisonsof BCRA, which the NRA chdlenges, will dso have animmediaieimpact
on plaintiffs. These provisonsremove the requirement that in order to find coordination, there be an agreement
or collaboration between politica candidates and entities such as the NRA that are engaged in the political
process. Given the sweeping nature of this provison, the NRA’s ahility to petition the government will be
immediately effected upon BCRA'’s becoming effective.

Findly, under the schedule origindly proposed by the defendants, this Court would not hear ord
argument on summary judgments motions filed under the Title I issues until January 2003.  Under that
timeling, it is possble the Supreme Court would not reach afina resolution in this case until its October 2003
term, a prediction that was averted to a one stage during the April 19 conference. Itissamply not acceptable
for the NRA to risk having its case addressed by the Supreme Court no earlier than thefal of 2003, at which
stage the 2004 dection cycle, including primaries scheduled for the begnning of that year, would dready be
imminent. Indeed, the New Hampshire primary is set for January 2004, and thus BCRA will gpply to politica
gpeech in December 2003. The government has suggested that its schedule will permit the Supreme Court to

resolve the conditutiondity of BCRA by June of 2003, but this prediction assumes that the Court will rule

! See http://clerkwebhouse.gov/mbremtee/vacantoffice/index.htm
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within 30 daysof ord argument. Given theamount of discovery that defendants and theintervenors seemintent
on taking and the volume of the record they will presumably submit to the Court, the government’ s proposd
places this Court under extremdy circumscribed time condraints that are both artificid and unnecessary.

Accordingly, there is no sound bass in @ther fact or law for basing a discovery schedule on the
assumption that Title Il provisonswill not practicaly take effect until much later intime than will the provisons
inTitlel.

B. Discovery Needs of Titlell Clams

The NRA and one of the Echols plaintiffs, Reverend Patrick Mahoney, have advanced aclaim that
BCRA’s prohibition on “édectioneering communications’ prohibits political peech in amanner that violates
the Firs Amendment. The minor plantiffsin the Echols suit clam that the ban on politicd donations by
persons under the age of 18 dso prohibits politica speech in amanner violative of the Firs Amendment.
These clams present facid chdlenges to the congtitutiondity of the prohibitions, and are based upon the
established First Amendment jurisprudence in the area of campaign finance law that, in the view of the
NRA and the Echoals plaintiffs, prohibits BCRA’s ban on eectioneering communications and on donations
by minors. These chalenges are therefore legal chdlenges to the satute that the NRA and the Echols
plantiffs believe are likdy to be resolved by this Court on summary judgment.

The defendants and the Congressiond intervenors have not articulated with any specificity what
facts they bdieve will be materid to the resolution of the NRA’s and Mahoney’ s chdlenge to the ban on
€lectioneering communications or to the minor plaintiffs chalenge to the ban on donations by minors, nor
why those facts will be likely to be disputed. The defendants and intervenors have stated, however, their

belief that it will be necessary to build a substantia record with respect to their defense of the Title 1
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provisons, and have stated that a reason for thisis Congress sfailure to make findings or to hear testimony
with respect to the ban on eectioneering communications, as contrasted with Congress s more extensive
development of arecord with respect to the provisonsfound in Title | of BCRA. In addition, counsd for
the Federal Election Commission has stated the opinion that Count 11 in the NRA’s Complaint islikely to
require extendve discovery, because it aleges that BCRA must have an exception for organizations such as
the NRA, which is described in Count 11 as*avoluntary, not-for-praofit public policy organization,
organized and operated for ideologica purposes and not for business purposes.”

The NRA and the Echols plaintiffs understand the concern on the part of the defendants and
intervenorsto develop afactud record in this case, but in light of the statutory command to expedite, the
NRA and the Echals plaintiffs resst the notion that this concern should require more than three months of
discovery. That isessentidly the period of discovery proposed by the defendants for the litigation of the
chdlengesto Title |, and that would appear to be more than ample time to take discovery on any possible
factud issuesraised by the NRA’s and the Echols plaintiffs purdly facid chdlengesto Titlell. Indeed,
absent knowing more about why there are likely to be any factud issuesin the purdly facid chalenge, three
months may even be in excess of what is required to resolve the facia chalengesto Titlell. Moreover, the
NRA and the Echals plaintiffs respectfully urge this Court not to endorse the proposition that the
defendants are entitled to more time to develop their factual defense of the provisonsin Title I1 than for
their defense of Title | merely because Congress failed to make any factud findings with respect to Titlell.

Any such argument would seem to be a odds with the proposition that the Government cannot judtify an

infringement on condtitutiondly protected rights through post hoc raiondizations, ance “[t]he judtification
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must be genuine, not hypothesized or invented post hoc in responseto litigation.” United Satesv.
Virginia, 518 U.S. 515, 533 (1996).

In short, thereisno reason to believe that the discovery needsfor thelitigation of the chalengesto Title
II of BCRA should be any more substantia than the discovery needsfor thelitigation of the Title | chalenges.
Thus, consgtent with the duty to expedite its case, the NRA and the Echols plaintiffs endorse a discovery
schedule, set forth below, that provides for no more than three months of discovery.

C. Proposed Schedule:

The NRA and Echols plaintiffs agree that the schedule that follows below should be adopted with
respect to the clamsin each of their respective cases. The proposed schedule largely trackswhat is
expected to be submitted by the McConndl plaintiffs, but with two sgnificant exceptions. Firs, as
discussed above in the section concerning consolidation, the NRA and Echols plaintiffs reject a period of
further delay in commencing discovery so asto dlow other partiesto file their separate complaints.
Wating for hypotheticd plaintiffs before commencing this litigation would be in plain derogetion of the clear
gatutory command to expedite condtitutiona chalengesto BCRA to swift conclusion.

Second, the schedule proposed by the NRA and Echals plaintiffs explicitly provides for a period of
four weeks for the preparation of rebuttal expert reports. This differs from the proposed schedule to be
submitted by the McConnd| plaintiffs, which does not explicitly spesk to the timing of rebutta expert
reports. It dso differs markedly from the schedule that we understand is to be submitted by the
government. Under its proposed schedule, affirmative expert reports on the Title I clamswould not be
required to be served until October 11--more than Sx months after the complaints were filed in these

above-captioned cases. The deadline for serving rebuttal expert reports, by contrast, would be amere
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two and one half weeks later (October 28).

Such aregime would be both inefficient and grosdy unfair. At this stage, both the NRA and the
Echals plantiffs view their daims aslegd chalenges which do not require expert evidence in order to be
resolved on summary judgment. By contragt, the government has announced itsintention to develop a
subgtantia evidentiary record, gpparently including affirmative expert reports. Thus, it is the government
who will have sx monthsto prepare its affirmative expert report, and it is the plaintiffs who will then be
placed in apostion of having to develop rebutta expert reports within amere two and a haf weeks of
recaiving the government’ s affirmative reports. Asde from being patently unfair on itsface, it isaso wholly
at odds with the notion of how expert discovery ordinarily operates. Under Fep. R. Civ. P. 26, it is
ordinarily contemplated that a party will have at least 60 days to produce arebuttal expert report. As
reflected below, the NRA and Echols plaintiffs are willing to produce expert reportsin haf that amount of
timein order to act consastently with their duty to expedite, and have therefore proposed a one-month
rebuttal period. In any event, whether the NRA and Echols proposd is accepted, the government’s
grosdy unbaanced proposal must be regjected.

Thus, based on the foregoing principles, the NRA and Echals plaintiffs jointly propose the following

schedule:

April 24, 2002 Begin Genera Discovery
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May 1, 2002 Deadline for amendment of pleadings or joinder of
additiona parties

May 6, 2002 Deadline for answers of dl defendants2

May 10, 2002 Deadline for service of interrogatories and document
requests

June 17, 2002 Deadlinefor service of affirmative expert reportsand
lay witness statements or affidavits

Jduly 17, 2002 Deadlinefor service of rebuttal expert reportsand lay
witness satements or affidavits

Jduly 22, 2002 Deadline for request for admissions

August 2, 2002 Discovery ends

August 16, 2002

Parties file briefs in support of cross-motions for
summary judgment

September 6, 2002

Parties file opposing briefs

September 13, 2002

Patiesfile reply briefs

September 25, 2002

Ord argument

CONCLUSION

The NRA and Echals plaintiffs therefore respectfully submit the foregoing report on

scheduling and procedura issuesraised by this Court’s April 16 Order.

2 Although the government ordinarily would get 60 days to answer complaints against it (from March 27 inthe NRA
case and from April 4 in the Echolscase) May 6 is areasonable deadline for answersin this expedited litigation. The
proposed deadline allows more than the 30 days to which private parties are normally entitled and comes five days after

the deadline for any amendments to pleading or joinder of additional parties.
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