No. 02-1674
IN THE SUPREME COURT OF THE UNITED STATES

MITCH MCCONNELL, ET AL.,
Appellants,
V.

FEDERAL ELECTION COMMISSION, ET AL.,
Appellees.

On Appeal Form The United States
District Court For The District Of Columbia

RESPONSE TO THE MOTION OF THE APPELLEES/CROSS-APPELLANTS
FEDERAL ELECTION COMMISSION, ET AL., FOR EXPEDITED BRIEFING
SCHEDULE BY THE BUSINESS PLAINTIFFS

Appellants Chamber of Commerce of the United States, National Association of
Manufacturers, and Associated Builders and Contractors, Inc. (collectively “Business Plaintiffs”)
generally support the Response to Motion of the Appellees/Cross-Appellants Federal Election
Commission, et al., for Expedited Briefing Schedule submitted by Senator McConnell and allied
parties, offering these further observations.'

1. It is a difficult question whether setting argument in early September, rather than
late September or early October, will materially advance the final resolution of this case. The
lower court opinions are exceptionally lengthy and deeply divided, and they rest on a truly

massive record that was assembled at breakneck speed without a full trial and, likewise, was

! The Business Plaintiffs filed their own timely notice of appeal and will submit a jurisdictional statement on

June 2, 2003. They are “entitled to file” papers in the pending appeals under Rule 18.2.



briefed on a highly accelerated schedule. The Court might well gain by setting the argument in
late September and allowing a few extra weeks for careful briefing.

2. The traditional three-stage briefing format evolved for a reason and seems well
suited to this case. If the Court elects a four-stage brief for some reason, the burden of opening
should fall on the Defendant parties who have the substantive obligation to justify the novel
burdens on core First Amendment rights that are at issue here.

3. The Business Plaintiffs do not object to allowing some parties to file briefs that
are longer than Rule 33 otherwise would authorize. Here, as in the district court, the Business
Plaintiffs expect to coordinate with other parties and avoid duplication. However, it is
imperative that the Business Plaintiffs and others who filed separate complaints and have
participated in the case to this point be allowed fair opportunity to address the issues from their
own distinctive perspectives.

The Business Plaintiffs are three of the major incorporated associations through which
American business and business corporations communicate with Americans and American
government officials. Of the more than 80 parties in this action, only the Business Plaintiffs
speak for the wide range of businesses whose vital interests are at stake in this proceeding:

e The Chamber of Commerce of the United States (“Chamber”) is the world’s
largest not-for-profit business federation. Founded in 1912, the Chamber
represents over 3,000,000 businesses and business associations. The Chamber is
a corporation, as are many of its members and supporters, and it is exempt from
taxation under § 501(c)(6) of the Internal Revenue Code.

e The National Association of Manufacturers (“NAM?”) is the oldest and largest

broad-based industrial trade association in the United States. Its membership



comprises 14,000 companies and 350 member associations, meaning that NAM
represents about 18 million individuals. Like many trade associations, NAM is
incorporated and is exempt from taxation under § 501(c)(6).
e The Associated Builders and Contractors, Inc. (“ABC”) represents more than
23,000 contractors and related firms in the construction industry, both unionized
and non-unionized, who share the view that work should be awarded and
performed on the basis of merit, regardless of labor affiliation. ABC is funded
primarily by membership dues and is exempt from taxation under § 501(c)(6).2
The Business Plaintiffs urgently request that, whatever special procedures are devised, they be
allowed to brief the issues of particular concern to their members and supporters.

Respectfully Submitted,

an Witold Baran,

Of counsel Counsel of Record,

Stephen A. Bokat Thomas W. Kirby

NATIONAL CHAMBER LITIGATION Lee E. Goodman

CENTER, INC. Caleb P. Burns

1615 H Street, N.W. WILEY REIN & FIELDING LLP
Washington, D.C. 20062 1776 K Street, N.-W.

(202) 463-5337 Washington, D.C. 20006

(202) 719-7000

Counsel for Chamber of Commerce of the
United States, National Association of
Manufacturers, Associated Builders and

Contractors, Inc.
May 28, 2003

2 The Associated Builders and Contractors Political Action Committee (ABC PAC) and the U.S. Chamber

Political Action Committee (U.S. Chamber PAC) are separate segregated funds of their respective organizations
under 2 U.S.C. §441b(b)(2)(C), and are political organizations under § 527(e)(1) of the Internal Revenue Code.
They receive contributions from individuals as authorized by federal law and make contributions to or expenditures
in support of federal candidates. Because of the associated burdens and risks, NAM does not have a PAC. The two
business PACs will participate in this appeal as Appellees and join in this submission.
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CERTIFICATE OF SERVICE

I hereby certify that on May 28, 2003, I caused a copy of the foregoing Response
To The Motion Of The Appellees/Cross-Appellants Federal Election Commission, Et Al.,
For Expedited Briefing Schedule By The Business Plaintiffs to be placed in the United
States mail, first class postage prepaid, addressed to:

Honorable Theodore B. Olson
Solicitor General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

(202) 514-2201

Counsel for Federal Appellants

Seth P. Waxman

Wilmer, Cutler & Pickering

2445 M Street, N.W.

Washington, D.C. 20037

(202) 663-6000

Counsel for Defendant Intervenors Senator John
McCain et al.

G. Hunter Bates

1215 Cliffwood Drive
Goshen, K.Y. 40026
(502) 216-9265



Counsel for Thomas E. Mclnerney

Floyd Abrams

Cahill, Gordon & Reindel

80 Pine Street, Room 1914

New York, N.Y. 10005

(212) 701-3621

Counsel for Senator Mitch McConnell et al

Charles H. Bell, Jr.

Bell, McAndrews, Hiltachk & Davidian, LLP

455 Capitol Mall, Suite 801

Sacramento, C.A. 95814

(916) 442-7757

Counsel for the California Republican Party et al.

James Bopp, Jr.

Bopp, Coleson & Bostrom

1 South 6™ Street

Terre Haute, I.N. 47807

(812) 232-2434

Counsel for Representative Mike Pence et al.

Bobby Burchfield

Covington and Burling

1201 Pennsylvania Avenue, N.W.

Washington, D.C. 20004

(202) 662-5350

Counsel for Republican National Committee et al.

Charles J. Cooper

Cooper & Kirk, PLLC

1500 K Street, N.W., Suite 200
Washington, D.C. 20005

(202) 220-9600

Counsel for National Rifle Association et al.

Valle Simms Ducher

Southeastern Legal Foundation

3340 Peachtree Road, N.E., Suite 3515

Atlanta, G.A. 30326

(404) 365-8500

Counsel for Southeastern Legal Foundation et al.

Laurence E. Gold
AFL-CIO

815 16" Street, N.W.
Washington, D.C. 20006
(202) 637-5130

Counsel for AFL-CIO et al.



James Matthew Henderson, Sr.

The American Center for Law and Justice
205 3™ Street, S.E.

Washington, D.C. 20003

(202) 546-8890

Counsel for Echols et al

Mark J. Lopez

American Civil Liberties Union
125 Broad Street

New York, N.Y. 10004

(212) 549-2608

Counsel for ACLU

William J. Olson

William J. Olson, P.C.

8180 Greensboro Drive, Suite 1070
Mclean, V.A. 22102

(703) 356-5070

Counsel for Congressman Ron Paul et al.

Joseph E. Sandler

Sandler, Reiff & Young, P.C.

50 E Street, S.E., Suite 300

Washington, D.C. 20003

(202) 479-1111

Counsel for California Democratic Party et al.

Kenneth W. Starr

Kirkland & Ellis

655 15" Street, N.W.

Washington, D.C. 20005

(202) 879-5130

Counsel for Senator Mitch McConnell et al.

Bonnie Tenneriello

National Voting Rights Institute
27 School Street, Suite 500
Boston, M.A. 02108

(617) 624-3900

Counsel for Adams Plaintiffs et al.

Sherri L. Wyatt

Sherri L. Wyatt, PLLC

International Square Building

1825 I Street, N.W., Suite 400

Washington, D.C. 20006

(202) 216-9850

Counsel for Representative Bennie G. Thompson et
al.



I further certify that on May 28, 2003, I caused a copy of the forgoing to be served

electronically upon the following e-mail addresses:

adye@wc-b.com
amanuel@wilmer.com
andrea.gacki@usdoj.gov
awyler@law.stanford.edu
barbara.gilchrist@usdoj.gov
bburchfield@cov.com
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bill.Jordan@usdoj.gov
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bmarkley@cahill.com
bonnie@nvri.org
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cbell@bmhlaw.com
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